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Forums For Testimony

¢ Lawsuit
+ Deposition
« Trial
« Pretrial Hearings
& Arbitration
& Administrative Hearings

¢ Legislative Hearings
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What Kind of Withess

¢ Occurrence

¢ Opinion
+ Non-expert opinions

+ Expert opinions
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Federal Rule of Evidence
701

o If the witness 1s not testifying as an expert,
the witness testimony in the form of
opinions or inferences 1s limited to those

opinions or inferences which are (a)
rationally based on the perception of the
witness and (b) helpful to a clear
understanding of the witness testimony or
the determination of a fact in issue.
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Expert Witnhess

¢ Purpose for Retaining Experts
& Reports
¢ Attorney-Client Privilege Issues

¢ Science v. Junk Science
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Federal Rule of Evidence

¢ Rule 702 ¢ Rule 703

o If scientific, technical, or ¢ The facts or data in the
other specialized particular case upon

knowledge will assist the which an expert bases an

: opinion or inference ma
trier of fact to understand bg those perceived by 01¥

the evidence or to made known to the expert
determine a fact in 1ssue, at or before the hearing.

a witness qualified as an If of a type reasonably
expert by knowledge, relied upon by experts in
skill, experience, the particular ficld in
training, or education, forming opinions or

: : inferences upon the
may testify th;peto 1 i subject, the facts or data
form of an opinion or

: need not be admissible 1n
otherwise. evidence..
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Foundation for Expert
Testimony

& Federal Court gatekeeping requirement:

The objective of that requirement is to ensure the
reliability and relevancy of expert testimony. It 1s to
make certain that an expert, whether basing testimony
upon professional studies or personal experience,
employs in the courtroom the same level of intellectual
rigor that characterizes the practice of an expert in the
relevant field.

Daubert v. Merrell Dow Pharmaceuticals, Inc. 113 S.
Ct. 2786 (1993)
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Foundation for Expert

Testimony

Reliability proceedings. Kumho Tire Company Ltd. v.
Carmichael, 119 S. Ct. 1167 (1999)

On July 6, 1993, the 5-year old right rear tire on
Carmichael s minivan blows out and the van overturns -
one death and survivors badly injured. Carmichael and
the survivors sued Kumho, the tire manufacturer.

Case depended on Dennis Carlson, Jr., ME, with 10 years
work at Michelin America, Inc. Carlson testified that the
tire blew out because of a manufacturing defect.

The trial court had to decide whether this particular expert
had sufficient specialized knowledge to assist the jurors
in deciding the particular issues in the case.
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How Your Testimony Can
Be Used

¢ Evidence
¢ Impeachment
¢ Negotiations

¢ Motions
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Technology and The
Witness

¢ Court reporters

¢ Realtime reporting

¢ Videotaping

¢ Courtroom/trial presentations
+ Evidence

<+ Demonstrative evidence

<+ Presentation
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Preparation

¢ Should you call a lawyer?

¢ Do you review documents?

¢ Do you take notes?

¢ What do you do to prepare physically?

¢ What do you wear?
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The Do’s and Don’t’s for
Testifying

¢ Do not assume
¢ Do not be argumentative
¢ Do not guess

¢ Do not fall victim to the friendliness of
opposing counsel
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The Do’s and Don’t’s for
Testifying

¢ Do not reveal communications between

you and your attorneys
¢ Do not volunteer information, except
¢ Donotexpandon yes , no , Idont

recall or I don t know
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The Do’s and Don’t’s for
Testifying

¢ Do not let opposing counsel put words in
your mouth

¢ Do pause before answering

¢ Do answer questions audibly and orally
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The Do’s and Don’t’s for
Testifying

¢ Do be willing to admit uncertainty on

minor points
¢ Do review documents thoroughly
¢ Do listen

¢ Do answer questions truthfully
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. !
i M. Htephens
2 East Lyma, Connecticut.
- k] (=1 Ag yau heard. I'm Randy --
I nStr UCtI OnS 4 Randall Rapp, and I represent Fironesr.
] 1f, during ehe courae of Coday‘a
[ quastioning, I ask you a gueation that you do
: | nat upderstand, I would ek you o stop me and
-] ask me teo rescate it in a wWay that ysu do
] uhderatand. Okay?
10 & . Uth-huh.
11 Q. I'm aorry. One of the other
1z rules is5 you have b ADSWEY "yeg" or "ng" --
13 AL Yap, I wnderstand.
12 Q- -= or Yerbally, The reporter
15 cannct ge&b down an "uh-huh® or a nanverbal
la reEpPONEe .
17 IE you need a break roday, let me
18 ar your attorney know, and after we finish tha
19 question/anawer we're involved wilbk, we'll
8 take a break, ,
21 And if you find the previous |
a2 answar noads any slazllficaktion ov sorrectlon,
23 teel tree to aEk me Eo return £o thae. and
24 lat's sarrect it, I'
b Do you understand all chae?

E ﬁﬁ Dkl 17 Ha i S350
m E‘ mﬂ"'ﬁ. J.I.C. TR T P "TIP-??:‘-.'-:l'-
—_— e —————
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Instructions: Oral Answers

¢ Q. All your responses must be oral, OK?
What school did you go to?

¢ A. Oral.
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OBJECTIONS
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Be vwaii recall that?
A You pointed ﬂuﬁ it WaE bEwice,
a. well, it was in faot more than -- in
wag eseveral Limes, was i poe?
. ME. RAPK: Objectien. Leading.
FaundnLL;n.
MF. BROWH: Objection. Vague.
1 don't resall.
Q. wall, you recall a line called PH1?

Yas .-
ME.. VAN DéKEr Objaction. Leading.
Q. pH2?
MR, REAPP: Objection. Foundakion.
A Beyond that I wae more immersed in my
project, ao I don't recall aspecifically those,
[+ Do you rocall CB2P
A, Ho.
ME. VAN DYKE: Objsction. [eading,
Objmetion to form. It'e boyond the poope.
Q. ¥You don't recall Met=17
MR. VAN DYEE: Objection. Leading.
Objection to tomwm. Bayond the scope,
MR. ©°SHAUGHNESSY: Objection. Asked
and anewerdd.

A I do recall Met-1.




The End

Q. Doctor, before you performed the autopsy, did you check for a
pulse?

A. No.

Q. Did you check for blood pressure?
A. No.

Q. Did you check for breathing?

A. No.

Q. So, then it is possible that the patient was alive when you began
the autopsy?

. No.

. How can you be so sure, Doctor?
. Because his brain was sitting on my desk in a jar.
. But could the patient have still been alive nevertheless?

. It 1s possible that he could have been alive and practicing law
somewhere.
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